WEDNESDAY,  APRIL  16,  1975 
WASHINGTON,  D.C. 


ENVIRONMENTAL 

PROTECTION 

AGENCY 


Administration  of  the  Clean 
Air  Act  and  Federal  Water 
Pollution  Control  Act 


Federal  Contracts,  Grants,  or  Loans 


17124 

Title  40 — Protection  of  the  Environment 

[HRIi  342—5  ] 

CHAPTER  I — ENVIRONMENTAL 
PROTECTION  AGENCY 

PART  15 — ADMINISTRATION  OF  THE 
CLEAN  AIR  ACT  AND  THE  FEDERAL 
WATER  POLLUTION  CONTROL  ACT 
WITH  RESPECT  TO  FEDERAL  CON¬ 
TRACTS,  GRANTS,  OR  LOANS 

Prohibitions  and  Requirements 

Pursuant  to  his  authority  under  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857  et  seq.)  and  particularly  section  306 
of  that  Act,  which  was  added  by  the 
Clean  Air  Act  Amendments  of  1970  (Pub. 
L.  91-604) ,  and  the  Federal  Water  Pollu¬ 
tion  Control  Act,  as  amended  (33  U.S.C. 
1251  et  seq.)  and  particularly  section  508 
of  that  Act,  which  was  added  by  the  Fed¬ 
eral  Water  Pollution  Control  Act  Amend¬ 
ments  of  1972  (Pub.  L.  92-500),  the 
President  on  September  10,  1973,  issued 
Executive  Order  11738,  providing  for  the 
administration  of  the  Clean  Air  Act  and 
the  Federal  Water  Pollution  Control  Act 
with  respect  to  Federal  contracts,  grants, 
or  loans.  Executive  Order  11738  super¬ 
seded  Executive  Order  11602,  dated 
June  29,  1971,  providing  for  the  admin¬ 
istration  of  the  Clean  Air  Act  with  re¬ 
spect  to  Federal  contracts,  grants,  or 
loans. 

Section  5  of  Executive  Order  11738 
requires  the  Administrator  of  the  En¬ 
vironmental  Protection  Agency  to  issue 
implementing  rules  and  regulations. 
Regulations  implementing  the  air  re¬ 
quirements  were  promulgated  in  the 
Federal  Register  (see  40  CFR  Part  15,  38 
FR  35310).  On  March  25,  1974,  notice 
was  published  in  the  Federal  Register 
(39  FR  11099)  that  EPA  was  proposing 
by  regulation  to  revise  the  previously 
promulgated  air  regulations  to  incorpo¬ 
rate  appropriate  provisions  respecting 
the  water  requirements  of  section  508  of 
the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972  and  the  Executive 
Order. 

The  program  is  intended  to  supple¬ 
ment  Federal,  State,  and  local  enforce¬ 
ment  activities  under  the  Clean  Air  Act 
and  the  Federal  Water  Pollution  Control 
Act.  The  primary  purpose  of  the  program 
is  to  ensure  that  facilities  in  noncom¬ 
pliance  with  clean  air  and  water  stand¬ 
ards  are  not  utilized  for  Federal  con¬ 
tracts,  grants,  or  loans. 

Written  comments  on  the  proposed 
regulations  were  invited  and  received 
from  interested  parties.  EPA  has  care¬ 
fully  considered  all  submitted  comments. 
All  written  comments  are  on  file  with  the 
Agency.  Certain  of  these  comments  have 
been  adopted  or  substantially  satisfied  by 
editorial  changes,  deletions  from,  or  ad¬ 
ditions  to  the  regulation.  Several  of  the 
major  comments  and  their  disposition 
are  discussed  below. 

(a)  The  following  comments  were  not 
adopted  by  EPA. 

(1)  Several  commenters  recommended 
that  the  basis  for  EPA  to  consider  list¬ 
ing  a  facility  (see  5 15.20(a) ) ,  and  there¬ 
by  make  the  facility  ineligible  for  utiliza¬ 
tion  in  any  federally  awarded  contract, 
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grant,  or  loan,  be  limited  to  Federal 
criminal  conviction  pursuant  to  section 
306(a)  of  the  Clean  Air  Act  and  section 
508(a)  of  the  Federal  Water  Pollution 
Control  Act  The  commenters  suggest 
that  EPA  does  not  have  the  authority  to 
expand  the  basis  for  consideration  of 
listing  a  facility.  However,  pursuant  to 
section  306(c)  of  the  Clean  Air  Act,  sec¬ 
tion  508(c)  of  the  Federal  Water  Pollu¬ 
tion  Control  Act,  and  sections  1,  4,  5,  and 
7  of  Executive  Order  11738,  EPA  was 
delegated  the  responsibility  to  carry  out 
the  purposes  of  those  Acts  and  the  Ex¬ 
ecutive  Order,  including  the  responsi¬ 
bility  for  setting  forth  the  bases  for  con¬ 
sideration  of  listing  a  facility. 

(2)  A  commenter  suggested  that  the 
regulations  with  regard  to  EPA’s  listing 
a  facility  lacked  requisite  due  process 
(see  5  15.20(a)(2)).  However,  in  all 
cases,  EPA  will  provide  a  Listing  Pro¬ 
ceeding  to  the  representatives  of  the  al¬ 
leged  noncomplying  facility  before  listing 
the  facility.  Each  Proceeding  will  be  in 
accordance  with  applicable  legal  proce¬ 
dural  requirements. 

(3)  A  commenter  suggested  that  lati¬ 
tude  be  provided  in  the  regulations  for 
the  Governor,  in  his  role  of  referring 
noncomplying  facilities  to  the  EPA  Office 
of  Federal  Activities,  to  delegate  this  re¬ 
sponsibility  to  any  official  he  so  desig¬ 
nates,  thereby  facilitating  State  partici¬ 
pation  in  the  program  (see  §  15.23(b)  ). 
However,  considering  the  ramifications 
of  this  referral,  EPA  believes  that  such 
a  decision  should  rest  solely  with  each 
Governor. 

(4)  A  commenter  recommended  that 
EPA  include  in  the  regulations  require¬ 
ments  for  Federal  agencies  relative  to 
post-award  remedies,  e.g.  termination, 
cancellation,  or  suspension  of  contracts 
where  a  facility  being  used  during  per¬ 
formance  appears  on  the  EPA  List  of 
Violating  Facilities.  EPA  believes,  how¬ 
ever,  that  post-award  remedies  are  a 
matter  for  the  Federal  contracting, 
granting  and  loaning  agencies  to  deal 
with  in  the  implementation  of  the  Ex¬ 
ecutive  Order  11738  program  through 
their  internal  procedures  and  regula¬ 
tions. 

(b)  The  following  comments  were 
adopted  by  EPA: 

(1)  The  effective  date  for  the  imple¬ 
mentation  of  the  program  was  changed 
to  July  1,  1975,  except  for  facilities  giv¬ 
ing  rise  to  a  Federal  criminal  conviction 
for  which  the  program  is  effective  im¬ 
mediately.  The  effective  date  was  ex¬ 
tended  to  permit  Federal  awarding  agen¬ 
cies  to  complete  amendments  to  their 
internal  regulations  and  procedures 
which  will  provide  an  orderly  implemen¬ 
tation  of  the  program.  The  immediately 
effective  date  for  facilities  having  given 
rise  to  a  Federal  criminal  conviction  rec¬ 
ognizes  that  section  306(a)  of  the  Clean 
Air  Act  and  section  508(a)  of  the  Federal 
Water  Pollution  Control  Act  are  self- 
operating  provisions  which  were  effec¬ 
tive  the  dates  of  each  Act. 

(2)  The  definition  of  “contract”  was 
revised  to  be  consistent  with  the  defini¬ 
tion  contained  In  the  Federal  Procure¬ 
ment  Regulations  (see  §15.3(J)). 


(3)  The  definition  of  "grant”  was  re¬ 
vised  to  provide  a  specific  exemption  for 
revenue  sharing  funds  distributed  under 
the  State  and  Local  Fiscal  Assistance 
Act  of  1972. 

(4)  All  references  to  “debarment”  and 
“suspension”  under  the  regulations  (see 
§  15.20  (b)  and  (c) )  have  been  deleted. 
The  introduction  of  these  terms  in  no 
way  intended  to  change  the  meaning  of 
the  effect  of  EPA’s  listing  a  facility.  EPA 
was  relating  to  the  requirements  for  re¬ 
moval  from  the  List  of  Violating  Facili¬ 
ties.  In  this  respect,  it  is  emphasized  that, 
where  the  basis  for  listing  was  a  Federal 
criminal  conviction,  for  a  facility  to  be 
de-listed  there  must  be  evidence  that  the 
pollution  condition  which  gave  rise  to 
the  Federal  criminal  conviction  has  in 
actuality  been  corrected.  However,  for 
any  other  basis  for  listing,  the  facility  will 
be  de-listed  when  representatives  of  the 
facility  can  offer  evidence  of  compliance 
(e.g.  on  EPA,  State  or  court  approved 
schedule  of  compliance) .  Therefore,  there 
is  a  greater  burden  for  a  facility  to  be 
de-listed  when  listing  occurred  based  on 
a  Federal  criminal  conviction.  It  remains 
for  the  Federal  awarding  agencies  to 
interrelate  these  EPA  provisions  to  the 
debarment,  suspension,  and  ineligibility 
provisions  of  their  contract,  grant,  and 
loan  regulations  and  procedures. 

(5)  A  commenter  suggested  that  where 
a  facility  is  listed  for  reasons  other  than 
a  court  adjudication  (§  15.20  (a)  (1)  (C) 
or  (F) ) ,  the  facility  could  be  subjected 
to  an  indefinite  listing.  A  provision  was 
included  under  §  15.20(C)  of  the  regula¬ 
tions  limiting  such  listing  to  one  year 
unless  a  basis  for  listing  under  §  15.20 
(a)(1)  (A),  (B),  (D),  or  (E)  is  estab¬ 
lished  by  the  Director  before  the  one  year 
elapses. 

Accordingly,  pursuant  to  the  authority 
granted  under  section  306  of  the  Clean 
Air  Act  (42  U.S.C.  1857  et  seq),  section 
508  of  the  Federal  Water  Pollution  Con¬ 
trol  Act  (33  U.S.C.  1251  et  seq),  and  Ex¬ 
ecutive  Order  11738,  dated  September  10, 
1973  (38  FR  25161),  the  regulations,  pro¬ 
viding  for  the  administration  of  the 
Clean  Air  Act  and  Federal  Water  Pollu¬ 
tion  Control  Act  with  respect  to  Federal 
contracts,  grants,  and  loans,  are  hereby 
promulgated. 

Effective  date:  The  final  regulations 
promulgated  hereby  shall  be  effective 
thirty  (30)  days  after  the  date  of  pub¬ 
lication. 

Dated:  April  9,  1975. 

John  Quarles, 
Acting  Administrator. 

Part  15  of  40  Code  of  Federal  Regula¬ 
tions  is  hereby  deleted  and  the  following 
new  Part  15  is  substituted  In  lieu 
thereof : 

Subpart  A — Administrative  Requirements 

Sec. 

15.1  Purpose. 

15.2  Administrative  responsibility. 

15.3  Definitions. 

15.4  Agency  responsibilities. 

15.5  Exemptions. 

Subpart  B — Remedies 

1620  List  of  Violating  Facilities. 

15.21  Hearings. 
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Sec. 

15.22  Public  Participation. 

15.23  Agency  Participation. 

15.24  Investigation. 

15.25  Referral  to  the  Justice  Department. 

Subpart  C — Ancillary  Matters 

16.40  Reports. 

15.41  Delegation  of  Authority  by  the  Direc¬ 

tor. 

Subpart  A — Administrative  Requirements 
§  15.1  Purpose. 

(a)  The  regulations  in  this  Part  are 
Issued  pursuant  to  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  1857  et  seq.,  as 
amended  by  Pub.  L.  91-604) ,  the  Federal 
Water  Pollution  Control  Act,  as  amended 
(33  U.S.C.  1251  et  seq.,  as  amended  by 
Pub.  L.  92-500),  and  Executive  Order 
11738,  to  provide  certain  prohibitions 
and  requirements  concerning  the  admin¬ 
istration  of  the  Clean  Air  Act  and  the 
Federal  Water  Pollution  Control  Act 
with  respect  to  Federal  contracts,  grants, 
and  loans.  The  regulations  in  this  Part 
apply  to  all  agencies  in  the  Executive 
Branch  of  the  Government  which  award 
contracts,  grants,  or  loans.  The  regula¬ 
tions  also  apply  to  contractors  and  sub¬ 
contractors  and  to  recipients  of  funds 
under  grants  and  loans  to  the  extent  set 
forth  in  this  Part. 

(b)  The  rights  and  remedies  of  the 
Government  hereunder  are  not  exclusive 
and  do  not  affect  rights  and  remedies 
provided  elsewhere  by  law,  regulation,  or 
contract;  neither  do  the  regulations 
limit  the  exercise  by  the  Administrator, 
Federal  agencies,  or  other  parties  of 
powers  not  herein  specifically  set  forth, 
but  otherwise  granted  to  them  by  the  Air 
Act  and  the  Water  Act  or  the  Order. 

(c)  The  program  provides  for  the  es¬ 
tablishment  of  a  List  of  Violating  Fa¬ 
cilities  which  will  reflect  those  ineligible 
for  the  award  of  a  Federal  contract, 
grant,  or  loan.  Facilities  will  be  listed 
upon  a  determination  by  EPA  of  contin¬ 
uing  or  recurring  noncompliance  with 
clean  air  or  water  standards.  State,  and 
local  criminal  convictions,  civil  adjudi¬ 
cations,  and  administrative  findings  of 
noncompliance  may  serve  as  a  basis  for 
consideration  of  listing.  In  cases  where  a 
facility  has  been  subjected  to  a  State  or 
local  civil  adjudication  or  administrative 
finding  that  such  facility  is  in  noncom¬ 
pliance  with  clean  air  or  water  stand¬ 
ards,  EPA  shall  consider  listing  at  the 
request  of  the  Governor.  The  program 
shall  apply  to  any  contract,  grant,  or 
loan  in  excess  of  $100,000,  as  well  as  any 
contract  of  a  lesser  amount  involving  a 
facility  giving  rise  to  a  Federal  criminal 
conviction. 

§  15.2  Administrative  responsibility. 

The  Director,  Office  of  Federal  Activi¬ 
ties,  is  hereby  delegated  authority  and 
assigned  responsibility  for  carrying  out 
the  responsibilities  assigned  to  the  Ad¬ 
ministrator  under  the  Order,  except  the 
power  to  issue  rules  and  regulations,  and 
provided  that  the  Assistant.  Administra¬ 
tor  for  Enforcement,  EPA,  shall  continue 
to  exercise  principal  responsibility  for 
EPA’s  enforcement  of  the  Clean  Air  Act, 
the  Federal  Water  Pollution  Control  Act, 
and  clean  air  and  water  standards  is- 
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sued  pursuant  thereto.  All  correspond¬ 
ence  regarding  the  Order  or  the  regula¬ 
tions  in  this  Part  should  be  addressed  to 
the  Director,  Office  of  Federal  Activities, 
U.S.  Environmental  Protection  Agency, 
Washington,  D.C.  20460. 

§  15.3  Definitions. 

(a)  The  term  “Air  Act”  means  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
1857  et  seq.,  as  amended  by  Pub.  L.  91- 
604). 

(b)  The  term  “Administrator”  means 
the  Administrator  of  the  Environmental 
Protection  Agency. 

(c)  The  term  “agency”  means  any  de¬ 
partment,  agency,  establishment,  or  in¬ 
strumentality  in  the  Executive  Branch  of 
the  Federal  Government,  including 
wholly  owned  government  corporations 
which  award  contracts,  grants,  or  loans. 

(d)  The  term  “applicant”  means  any 
person  who  has  applied  but  has  not  yet 
received  a  contract,  grant,  or  loan  and 
includes  a  bidder  or  proposer  for  a  con¬ 
tract  which  is  not  yet  awarded. 

(e)  The  term  “air  pollution  control 
agency”  means  any  agency  which  is  de¬ 
fined  in  section  302(b)  or  section  302(c) 
of  the  Air  Act. 

(f)  The  term  “borrower”  means  a 
prime  recipient  of  a  loan. 

(g)  The  term  “clean  air  standards” 
means  any  enforceable  rules,  regulations, 
guidelines,  standards,  limitations,  orders, 
controls,  prohibitions,  or  other  require¬ 
ments  which  are  contained  in,  issued 
under,  or  otherwise  adopted  pursuant  to 
the  Air  Act  or  the  Order,  an  applicable 
implementation  plan  as  described  in  sec¬ 
tion  110(d)  of  the  Air  Act,  an  approved 
implementation  procedure  or  plan  under 
section  111(c)  or  section  111(d),  re¬ 
spectively,  of  the  Air  Act,  or  an  approved 
implementation  procedure  under  section 
112(d)  of  the  Air  Act. 

(h)  The  term  “clean  water  standards” 
means  any  enforceable  limitation,  con¬ 
trol,  condition,  prohibition,  standard,  or 
other  requirement  which  is  promulgated 
pursuant  to  the  Water  Act  or  contained 
in  a  permit  issued  to  a  discharger  by 
EPA,  or  by  a  State  under  an  approved 
program,  as  authorized  by  section  402 
of  the  Water  Act,  or  by  a  local  govern¬ 
ment  to  ensure  compliance  with  pre¬ 
treatment  regulations  as  required  by 
section  307  of  the  Water  Act. 

(i)  The  term  “compliance”  means 
compliance  with  clean  air  or  water 
standards.  For  the  purpose  of  these 
regulations,  “compliance”  shall  also 
mean  compliance  with  a  schedule  or 
plan  ordered  or  approved  by  a  court  of 
competent  jurisdiction,  the  Environ¬ 
mental  Protection  Agency,  or  an  air  or 
water  pqllution  control  agency,  in  ac¬ 
cordance  with  the  requirements  of  the 
Air  or  Water  Act  and  regulations  issued 
pursuant  thereto. 

(j)  The  term  “contract”  means  any 
Federal  contract  for  the  procurement  of 
personal  property  or  non-personal  serv¬ 
ices  (including  construction). 

(k)  The  term  “contractor”  means  the 
prime  contractor  with  whom  the  Fed¬ 
eral  Government  has  contracted  for 
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procurement  of  personal  property  or 
non-personal  services. 

(l)  The  term  “Director”  means  the  Di¬ 
rector,  Office  of  Federal  Activities,  U.S. 
Environmental  Protection  Agency,  or 
any  person  to  whom  he  delegates  au¬ 
thority  under  the  regulations  in  this 
Part. 

(m)  The  term  “facility”  means  any 
building,  plant,  installation,  structure, 
mine,  vessel  or  other  floating  craft,  lo¬ 
cation  or  site  of  operations  owned, 
leased,  or  supervised  by  an  applicant, 
contractor,  subcontractor,  grantee,  sub¬ 
grantee,  boiTower  or  subborrower  to  be 
utilized  in  the  performance  of  a  con¬ 
tact,  grant,  or  loan.  Where  a  location,  or 
site  of  operations  contains  or  includes 
more  than  one  building,  plant,  installa¬ 
tion,  or  structure,  the  entire  location  or 
site  shall  be  deemed  to  be  a  facility,  ex¬ 
cept  where  the  Director  determines  that 
independent  facilities  are  co-located  in 
one  geographic  area. 

(n)  The  term  “Governor”  means  the 
Governor  or  principal  executive  officer 
of  each  State. 

(o)  The  term  “grant”  means  any 
Federal  grant,  including  grant-in-aid 
(except  where  such  assistance  is  solely 
in  the  form  of  general  revenue  sharing 
funds,  distributed  under  the  State  and 
Local  Fiscal  Assistance  Act  of  1972,  31 
U.S.C.  1221  et  seq.). 

(p)  The  term  “grantee”  means  the 
prime  recipient  of  a  grant. 

(q)  The  term  “loan”  means  a  loan  of 
Federal  funds. 

(r)  The  term  “Order”  means  Execu¬ 
tive  Order  11738,  dated  September  10, 
1973  (38  FR  25161),  which  superseded 
Executive  Order  11602,  dated  June  29, 
1971  (36  FR  12475). 

(s)  The  term  “person”  means  any  nat¬ 
ural  person,  corporation,  partnership, 
unincorporated  association.  State  or  local 
government,  or  any  agency,  instrumen¬ 
tality,  or  subdivision  of  such  a  govern¬ 
ment  or  any  interstate  body. 

(t)  The  term  “State”  means  a  State, 
the  District  of  Columbia,  the  Common¬ 
wealth  of  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  or  the  Trust 
Territories  of  the  Pacific  Islands. 

(u)  The  term  “subborrower”  means 
any  person  holding  a  subloan. 

(v)  The  term  "subcontract”  means 
any  agreement  or  arrangement  under 
which  any  portion  of  the  contractor’s  ob¬ 
ligation  is  performed,  undertaken,  or  as¬ 
sumed. 

(w)  The  term  “subcontractor”  means 
any  person  holding  a  subcontract. 

(x)  The  term  “subgrant”  means  any 
agreement  or  arrangement  under  which 
any  portion  of  the  activity  or  program 
which  is  being  assisted  under  the  grant  • 
is  performed,  undertaken,  or  assumed. 

(y)  The  term  “subgrantee”  means  any 
person  holding  a  subgrant. 

(z)  The  term  “subloan”  means  any 
agreement  or  arrangement  under  which 
any  portion  of  the  business,  program,  or 
activity  which  is  being  assisted  under  the 
loan  is  performed,  undertaken,  or  as¬ 
sumed. 

(aa)  The  term  “United  States”  as  used 
herein  includes  the  several  States,  the 
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District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the  Trust  Terri¬ 
tories  of  the  Pacific  Islands. 

(bb)  The  term  “Water  Act”  means 
Federal  Water  Pollution  Controrl  Act,  as 
amended  <33  U.S.C.  1251  et  seq.,  as 
amended  by  Pub.  L.  92-500) . 

<cc)  The  term  “water  pollution  control 
agency”  means  any  agency  which  Is  de¬ 
fined  in  section  502(1)  or  section  502(2) 
of  the  Water  Act. 

§  15.4  Agency  responsibilities. 

(a)  General.  Pursuant  to  the  Order, 
each  agency  will  take  appropriate  steps 
to  ensure  that  all  officers  and  employees 
whose  duties  entail  compliance  or  com¬ 
parable  functions  with  respect  to  con¬ 
tracts,  grants,  and  loans  are  familiar 
with  the  Order  and  the  regulations  under 
this  Part.  Such  officers  and  employees 
will  promptly  report  to  the  head  of  the 
agency  or  his  designee  any  condition  In 
any  facility  involved  in  a  contract,  grant, 
or  loan  made  by  an  agency  which  may  in¬ 
volve  noncompliance  with  the  clean  air 
or  water  standards  and  which  comes  to 
their  attention  in  the  performance  of 
their  regular  duties.  The  head  of  the 
agency  or  his  designee  will  promptly 
transmit  such  reports  to  the  Director. 
The  Director  shall  take  action  as  may  be 
appropriate  in  accordance  with  {§  15.24 
and  15.20  of  this  Part. 

(b)  Procurement,  grant,  and  loan  reg¬ 
ulations.  Section  4  of  the  Order  provides 
that  agencies  responsible  for  promulgat¬ 
ing  contract,  grant,  and  loan  regulations 
shall,  foliowring  consultation  with  the 
Administrator,  amend  such  regulations 
to  require,  as  a  condition  of  entering  into, 
renewing,  or  extending  any  nonexempt 
contract,  grant,  or  loan,  compliance  with 
the  Air  and  Water  Acts  and  standards 
issued  pursuant  thereto.  Pursuant  to  the 
authorities  vested  in  the  Administrator 
in  section  5  of  the  Order,  agencies  re¬ 
sponsible  for  promulgating  contract, 
grant,  and  loan  regulations  shall  be  gov¬ 
erned  by  this  Part.  Such  regulations  shall 
be  amended  to  require,  no  later  than 
July  1,  1975,  the  use  of  the  provisions  set 
forth  below. 

(c)  Procurement  regulations.  The  Fed¬ 
eral  Procurement  Regulations,  Armed 
Services  Procurement  Regulation,  and 
to  the  extent  necessary,  any  supplemen¬ 
tal  or  comparable  regulations  issued  by 
any  agency  shall  be  amended  to  employ 
solicitation  and  contracts  provisions 
which  include  the  following  require¬ 
ments: 

(1)  A  stipulation  by  the  contractor  or 
subcontractors  that  any  facility  to  be 
utilized  in  the  performance  of  any  non¬ 
exempt  contractor  subcontract  is  not 
listed  on  the  EPA  List  of  Violating  Fa¬ 
cilities  pursuant  to  S  15.20  of  this  Part  as 
of  the  date  of  contract  award. 

(2)  Agreement  by  the  contractor  to 
comply  with  all  the  requirements  of  sec¬ 
tion  114  of  the  Air  Act  and  section  308 
of  the  Water  Act  relating  to  inspection, 
monitoring,  entry,  reports,  and  informa¬ 
tion,  as  well  as  all  other  requirements 
specified  in  section  114  and  section  308 
of  the  Air  Act  and  the  Water  Act,  re¬ 


spectively,  and  all  regulations  and  guide¬ 
lines  issued  thereunder  after  the  award 
of  the  contract. 

(3)  A  stipulation  that  as  a  condition 
for  the  award  of  a  contract  the  applicant 
or  contractor  shall  notify  the  awarding 
official  of  the  receipt  of  any  communica¬ 
tion  from  the  Director  indicating  that  a 
facility  to  be  utilized  for  the  contract 
is  under  consideration  to  be  listed  on  the 
EPA  List  of  Violating  Facilities.  Prompt 
notification  shall  be  required  prior  to 
contract  award. 

(4)  Agreement  by  the  contractor  that 
he  will  include  or  cause  to  be  included 
the  criteria  and  requirements  in  para¬ 
graphs  (1)  through  <4)  in  every  nonex¬ 
empt  subcontract  and  requiring  that  the 
contractor  will  take  such  action  as  the 
Government  may  direct  as  a  means  of 
enforcing  such  provisions. 

(d)  Grant  and  loan  provisions.  To 
carry  out  the  purposes  of  the  Air  and 
Water  Acts,  the  Order,  and  this  Part, 
agency  grant  and  loan  regulations  shall 
be  amended  as  necessary  to  incorporate 
the  requirements  set  forth  in  paragraphs 

(1)  through  (4)  of  §  15.4(c)  above  with 
respect  to  nonexempt  transactions. 

§  15.5  Exemptions. 

(a)  Exempted  transactions.  <1) 
Transactions  $ 100,000  and  under.  Con¬ 
tracts,  subcontracts,  grants,  subgrants, 
loans,  and  subloans  not  exceeding  $100,- 
000  are  exempt  from  this  Part. 

(2)  Contracts  and  subcontracts  for  in¬ 
definite  quantities.  With  respect  to  con¬ 
tracts  and  subcontracts  for  indefinite 
quantities  (including  but  not  limited  to 
time  and  material  contracts,  require¬ 
ments  contracts,  and  basic  ordering 
agreements) ,  this  Part  shall  be  applica¬ 
ble  unless  the  purchaser  has  reason  to 
believe  that  the  amount  to  be  ordered  in 
any  year  under  such  contract  will  not 
exceed  $100,000. 

(3)  Assistance  to  abate,  control,  or 
prevent  environmental  pollution.  Any 
grant,  subgrant,  loan,  or  subloan,  the 
principal  purpose  of  which  is  to  assist 
a  facility  or  facilities  to  comply  with  any 
Federal,  State,  or  local  law,  regulation, 
limitation,  guideline,  standard,  or  other 
requirement  relating  to  the  abatement, 
control,  or  prevention  of  environmental 
pollution  is  exempt  from  this  Part. 

(4)  Exclusion.  The  foregoing  exemp¬ 
tions  shall  not  apply  to  a  proposed  con¬ 
tractor  whose  facility  is  listed  on  the 
basis  of  §  15.20(a)  (1)  (A)  and  $  15.20(a) 
(1)  (D)  of  this  Part.  Utilization  of  such  a 
facility  through  the  award  of  a  Federal 
contract  is  barred  by  section  306(a)  of 
the  Air  Act  and  section  508(a)  of  the 
Water  Act  where  a  conviction  has  been 
obtained  pursuant  to  section  113(c)  (1) 
of  the  Air  Act  and  section  309(c)  of  the 
Water  Act. 

(b)  Authority  of  heads  of  agencies. 
Where  a  head  of  an  agency  determines 
that  the  paramount  interest  of  the. 
United  States  so  requires,  he  may  exempt 
any  individual  contract,  subcontract, 
grant,  subgrant,  loan,  or  subloan  for  a 
period  of  one  year,  and  by  rule  or  regula¬ 
tion  any  class  of  contracts,  grants,  or 
loans.  In  the  case  of  an  Individual  ex¬ 


emption,  the  head  of  the  agency  grant¬ 
ing  the  exemption  shall  notify  the  Direc¬ 
tor  as  soon  before  or  after  granting  the 
exemption  as  practicable.  The  justifica¬ 
tion  for  such  an  exemption  or  any  re¬ 
newal  thereof  shall  fully  describe  the 
purpose  of  the  contract,  grant,  or  loan 
and  shall  indicate  the  manner  in  which 
the  paramount  interest  of  the  United 
States  requires  that  the  exemption  be 
made. 

(c)  Facilities  located  outside  the 
United  States.  This  Part  shall  not  apply 
to  the  use  of  facilities  located  outside 
the  United  States. 

Subpart  B — Remedies 
§  15.20  List  of  violating  facilities. 

(a)  Listing  of  facilities.  Sections  1,  2, 
4,  5,  and  7  of  the  Order,  section  306  of 
the  Air  Act,  and  section  508  of  the  Water 
Act  require  the  Administrator  to  estab¬ 
lish  procedures  which  will  identify  for 
Federal  agencies  those  facilities  giving 
rise  to  a  criminal  conviction  under  the 
Air  and  Water  Acts  and  which  will  estab¬ 
lish  sanctions  and  penalties  necessary  to 
assure  that  contracts,  grants,  and  loans 
are  not  awarded  to  applicants  whose 
facilities  are  found  to  be  in  noncompli¬ 
ance  with  clean  air  and  water  standards. 
The  Director  shall  maintain  the  List  of 
Violating  Facilities  in  accordance  with 
the  following  procedures: 

(1)  Basis  for  consideration  of  listing. 
Federal,  State,  or  local  criminal  convic¬ 
tions,  civil  adjudications,  or  administra¬ 
tive  findings  of  nonoompliance  may  serve 
as  the  basis  for  consideration  of  listing 
facilities.  However,  the  listing  of  a  facil¬ 
ity  based  on  a  State  or  local  civil  adjudi¬ 
cation  or  administrative  finding  shall  not 
be  considered  unless  the  Governor  of  the 
State  has  referred  the  applicant,  con¬ 
tractor,  grantee,  or  borrower  whose  facil¬ 
ity  has  given  rise  to  such  adjudication 
or  finding  to  the  Director  in  accordance 
with  §  15.23  of  this  Part.  The  following 
Federal,  State,  and  local  determinations 
may  serve  as  bases  for  listing : 

<i)  Facilities  which  have  given  rise  to 
a  conviction  under  section  113(c)(1)  of 
the  Air  Act. 

<il)  Facilities  which  have  given  rise  to 
any  injunction,  order,  judgment,  decree, 
or  other  form  of  civil  ruling  by  a  Federal, 
State,  or  local  court  Issued  as  a  result 
of  noncompliance  with  clean  air  stand¬ 
ards,  or  facilities  which  have  given  rise 
to  a  conviction  in  a  State  or  local  court 
for  noncompliance  with  clean  air  stand¬ 
ards. 

(lii)  Facilities  not  in  compliance  with 
an  order  under  section  113(a)  of  the  Air 
Act,  or  which  have  given  rise  to  the  ini¬ 
tiation  of  court  action  under  section 
113(b)  of  the  Air  Act,  or  have  been  sub¬ 
jected  to  equivalent  State  or  local  pro¬ 
ceedings  to  enforce  clean  air  standards. 

(iv)  Facilities  which  have  given  rise 
to  a  conviction  under  section  309(c)  of 
the  Water  Act. 

(v)  Facilities  which  have  given  rise  to 
any  injunction,  order,  judgment,  decree, 
or  other  form  of  civil  ruling  by  a  Federal, 
State,  or  local  court  issued  as  a  result 
of  noncompliance  with  dean  water 
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standards,  or  facilities  which  have  given 
rise  to  a  conviction  in  a  State  or  local 
court  for  noncompliance  with  clean 
water  standards. 

(vl)  Facilities  not  in  compliance  with 
an  order  under  section  309(a)  of  the 
Water  Act,  or  which  have  given  rise  to  the 
Initiation  of  court  action  under  section 
309(b)  of  the  Water  Act,  or  have  been 
subjected  to  equivalent  State  or  local 
proceedings  to  enforce  clean  water 
standards. 

(2)  Listing  proceedings.  No  facility 
shall  be  listed  until  there  has  been  noti¬ 
fication  to  the  owner,  and  where  appro¬ 
priate,  the  operator,  by  the  Director  of 
his  intent  to  place  the  facility  on  the  List 
and  the  basis  therefor,  and  the  repre¬ 
sentatives  of  the  facility  have  been  af¬ 
forded  an  opportunity  to  confer  with  the 
Director  and  present  orally  or  in  writing, 
and  with  assistance  of  counsel,  data  or 
information  relating  to  the  proposed 
placement  of  the  facility  on  the  List. 
Prior  to  listing  on  the  basis  of  §  15.20(a) 
(1)  (ii),  (ill),  (iv),  or  (vi)  the  Director 
must  determine  that  there  is  adequate 
evidence  of  continuing  or  recurring  non- 
compliance  with  clean  air  or  water 
standards  at  the  facility.  Upon  request 
from  the  Assistant  Administrator  for  En¬ 
forcement,  EPA,  the  Director  shall  defer 
listing  of  a  facility.  The  Director’s  deter¬ 
mination  to  list  shall  be  in  writing  and 
shall  summarize  the  basis  for  his  action. 

(3)  The  List.  Upon  carrying  out  the 
aforesaid  requirements,  the  Director  may 
list  a  facility.  The  list  shall  be  dis¬ 
tributed  periodically  to  all  agencies  and 
published  in  the  Federal  Register.  The 
List  shall  contain  as  a  minimum  the 
name  of  each  person  whose  noncomply¬ 
ing  facility  has  given  rise  to  the  listing, 
the  name  of  such  facility,  the  basis  for 
the  listing,  and  the  date  for  each  listing. 

(4)  Effective  date.  The  Director  shall 
Initiate  the  maintenance  of  the  List  of 
Violating  Facilities  where  such  listing 
Is  determined  based  on  S  1520(a)  (1)  (A) 
or  (D)  above  effective  immediately.  The 
Director  shall  initiate  the  maintenance 
of  the  List  of  Violating  Facilities  where 
such  listing  is  determined  based  on 
§  15.20(a)(1)  (B),  (C),  (E) ,  or  (F)  above 
effective  July  1,  1975. 

(b)  Prohibition  of  award  to  listed  fa¬ 
cilities.  No  agency  shall  enter  into,  renew, 
or  extend  any  nonexempt  contract,  sub¬ 
contract,  grant,  subgrant,  loan,  or  sub¬ 
loan  where  a  facility  listed  would  be 
utilized  for  the  contract,  subcontract, 
grant,  subgrant,  loan,  or  subloan. 

(c)  Removal  of  facility  from  List.  If  a 
conviction,  order,  judgment,  decree, 
other  form  of  civil  ruling,*  or  finding 
which  has  constituted  the  basis  for  con¬ 
sideration  of  listing  a  facility  is  reversed 
or  otherwise  modified  to  remove  such 
basis,  or  if  the  Assistant  Administrator 
for  Enforcement,  EPA  requests  removal, 
the  facility  shall  be  removed  promptly 
from  such  listing  by  the  Director  effec¬ 
tive  upon  receipt  of  notification  of  the 
reversal,  modification,  or  request  Re¬ 
quests  for  removal  of  facilities  from  the 
List  for  any  other  basis  Including  a  re¬ 
quest  from  a  Governor  shall  be  addressed 


to  the  Director.  Such  request  shall  be  in 
writing  and  must  contain  appropriate 
evidence  that  the  condition  which  gave 
rise  to  the  listing  has  been  corrected.  Al¬ 
ternatively,  for  facilities  listed  under 
§§  15.20(a)(1)  (ii),  (ill),  (iv).  and  (vi) 
above,  the  written  request  to  de-list  may 
be  based  upon  an  approved  plan  of  com¬ 
pliance  which  will  ensure  the  condition 
which  gave  rise  to  the  listing  will  be 
corrected.  Facilities  listed  on  the  basis  of 
§  15.20(a)(1)  (iii)  and  (vi)  shall  be  re¬ 
moved  from  the  List  one  year  after  the 
initial  date  of  the  listing  unless  the  Di¬ 
rector  determines  theretofore  that  a 
basis  for  listing  under  §  15.20(a)(1)  (i), 
(ii),  (iv),  or  (v)  has  been  established. 
In  the  event  the  request  for  removal  is 
denied,  a  hearing  pursuant  to  §  15.21 
shall  be  granted  by  the  Director,  if  re¬ 
quested  within  ten  (10)  days  of  receipt 
of  a  notice  of  denial. 

§  15.21  Hearings. 

(a)  Hearings  held  pursuant  to  §  15.20 
(c)  shall  be  conducted  by  a  hearing  offi¬ 
cer  designated  by  the  Administrator. 
Each  party  shall  have  the  right  of  coun¬ 
sel  and  a  fair  opportunity  to  present  evi¬ 
dence  and  argument  and  to  cross-exam¬ 
ine.  The  agency  or  official  responsible  for 
clean  air  or  water  standards  enforce¬ 
ment  with  respect  to  the  listed  facility 
will  be  permitted  to  participate  in  the 
hearing.  The  hearing  officer  shall  base 
his  decision  solely  upon  the  record  be¬ 
fore  him. 

(b)  The  decision  of  the  hearing  officer 
shall  be  final  unless  within  twenty  (20) 
days  from  the  date  of  receipt  of  the  de¬ 
cision  the  party  adversely  affected  re¬ 
quests  in  writing  a  review  by  the  Admin¬ 
istrator. 

§  1 5.22  Public  participation. 

(a)  Persons  who  wish  to  bring  an  al¬ 
leged  failure  of  compliance  with  clean  air 
or  water  standards  under  this  Part  to  the 
attention  of  the  Government  should  file 
a  statement  in  writing  with  the  Director, 
Office  of  Federal  Activities,  U.S.  Environ¬ 
mental  Protection  Agency,  Washington, 
D.C.  20460. 

(b)  The  statement  should  include  the 
name,  address,  and  telephone  number  of 
the  person  responsible  for  its  filing,  the 
name  and  address  or  other  accurate  de¬ 
scription  of  the  facility  allegedly  in  non- 
compliance.  a  description  of  the  noncom¬ 
pliance,  with  any  available  accompany¬ 
ing  data  considered  to  show  that  the 
noncompliance  has  occurred,  and  any 
other  pertinent  information  which  will 
assist  in  the  Investigation  and  resolution 
of  the  reported  noncompliance.  The 
statement  must  be  signed  by  the  person 
responsible  for  the  filing  or  his  author¬ 
ized  representative. 

(c)  The  Director  shall  review  the 
statement  and  within  a  reasonable  pe¬ 
riod  advise  the  person  of  the  disposition 
of  his  statement. 

(d)  No  action  under  this  section  shall 
satisfy  the  service  of  notice  of  intent  to 
file  suit  requirement  pursuant  to  section 
304  of  the  Air  Act  or  section  505  of  the 
Water  Act. 


§  15.23  Agency  participation. 

(a)  Federal  agency  participation.  Pur¬ 
suant  to  S  15.4  (c)  and  (d)  of  this  Part, 
applicants  must  indicate  whether  a  fa¬ 
cility  to  be  utilized  In  the  performance 
of  any  nonexempt  contract,  grant,  or 
loan  has  been  identified  by  the  Director 
as  under  consideration  for  listing.  Fed¬ 
eral  contracting  officers  or  awarding  of¬ 
ficials  must  determine  whether  any  fa¬ 
cility  to  be  utilized  in  the  performance 
of  a  nonexempt  contract,  grant,  or  loan 
appears  on  the  List  distributed  by  the 
Director  under  §  15.20  of  this  Part.  If 
such  facility  has  been  identified  by  the 
Director  but  the  facility  does  not  appear 
on  the  List,  the  contracting  officer  or 
awarding  officials  shall  promptly  notify 
the  Director.  In  accordance  with  S  15.24 
of  this  Part,  the  Director  may  request 
that  the  award  of  the  contract,  grant,  or 
loan  be  withheld  for  a  period  not  to  ex¬ 
ceed  fifteen  (15)  working  days  pending 
completion  of  an  appropriate  investiga¬ 
tion. 

(b)  State  participation.  If  a  Governor 
determines  that  a  facility  is  in  continuing 
or  recurring  noncompliance  with  clean 
air  or  water  standards,  the  Governor 
may  notify  the  Director.  The  Director 
shall  take  the  necessary  steps,  under 
§  15.20  of  this  Part,  to  determine  whether 
listing  shall  occur. 

§  15.24  Investigation. 

(a)  When  pursuant  to  §  15.23  of  this 
Part,  Federal  contracting  officers  or 
awarding  officials  notify  the  Director 
that  a  facility  contemplated  to  be  uti¬ 
lized  in  the  performance  of  a  contract, 
grant,  or  loan  has  been  identified  by  EPA 
as  under  consideration  for  listing,  the  Di¬ 
rector  after  consultation  with  the  agency 
whose  proposed  contract,  grant,  or  loan  is 
involved,  may  request  that  the  award 
of  the  contract,  grant,  or  loan  be  with¬ 
held  for  a  period  not  to  exceed  fifteen 
(15)  working  days  effective  the  date  the 
Director,  as  well  as  the  interested  Fed¬ 
eral  agency,  is  notified  of  the  existence 
of  such  information  and  the  Initiation 
of  the  investigation.  The  agency  shall 
withhold  such  award  except  when  it  is 
determined  that  the  delay  is  likely  to 
prejudice  the  agency’s  programs  or 
otherwise  seriously  disadvantage  the 
Government.  Prompt  notice  shall  be 
given  to  the  Director  in  any  case  where 
such  determination  to  award  has  been 
made. 

(b)  The  Director  shall  promptly  in¬ 
form  the  agency  whose  contract,  grant, 
or  loan  is  involved  of  the  findings,  dis¬ 
positions,  or  actions  resulting  from  the 
investigation.  Where  the  information 
causing  the  investigation  was  presented 
by  a  private  individual  or  Governor,  that 
individual  or  Governor  shall  also  be 
promptly  notified. 

§  15.25  Referral  to  the  Justice  Depart¬ 
ment. 

The  Administrator  may  recommend 
that  appropriate  legal  proceedings  or 
other  action  be  taken  in  reference  to  the 
requirements  set  forth  in  the  regulations 


FEDERAL  REGISTER,  VOL.  40,  NO.  74— WEDNESDAY,  APRIL  16,  1975 


17128 


RULES  AND  REGULATIONS 


contained  in  this  Part.  Referrals  of  any 
matters  arising  under  such  regulations  to 
the  Department  of  Justice  shall  be  made 
only  by  the  Administrator  or  with  his 
express  approval 

Subpart  C — Ancillary  Matters 
§  15.40  Reports. 

(a)  Agency  reports.  The  head  of  each 
agency  shall  ensure  that  the  Administra¬ 
tor  is  Informed  of  each  exemption 
granted  under  S  15.5(b)  during  the  pre¬ 


ceding  fiscal  year  annually  before 
August  1. 

(b)  EPA  reports.  (1)  The  Adminis¬ 
trator  will  annually  report  to  the  Presi¬ 
dent  on  measures  taken  toward  imple¬ 
mentation  of  section  306  of  the  Air  Act. 
section  508  of  the  Water  Act,  the  Order, 
and  regulations  in  this  Part,  including 
but  not  limited  to  the  progress  and  prob¬ 
lems  associated  with  such  implementa¬ 
tion. 
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(2)  The  Administrator  will  annually 
notify  the  President  and  the  Congress  of 
all  exemptions  granted  or  in  effect  under 
this  Part  during  the  preceding  year. 

§  15.41  Delegation  of  authority  by  the 
Director. 

The  Director  is  authorized  to  redele¬ 
gate  the  authority  conferred  upon  him 
by  this  Part. 
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